LISBURN CITY COUNCIL

FOOD SAFETY ENFORCEMENT POLICY

1.
INTRODUCTION
1.1
Lisburn City Council recognises the importance of all Councils having a systematic and consistent approach to policies on the use of formal enforcement powers. The Council operates within the conventions of the Human Rights Act. This policy is based on LACORS guidance notes, based on the principles of the Enforcement Concordat and has been developed in a local context but within a consistent national framework. The policy draws extensively on guidance contained in the Food Law Code of Practice issued under Article 39 of the Food Safety (NI) Order 1991 and Regulation 22 of the Food Hygiene Regulations (NI) 2006.The policy aims to ensure that enforcement action is focused on situations where the public is put at risk and on food businesses which are negligent of their obligations or are intentionally infringing the law.

2.
MAIN OBJECTIVE
2.1
It is the Council's policy to strive to ensure that any food supplied for human consumption, which is produced, stored, distributed, handled, consumed or imported within the Council boundary is without risk to the health or safety of the consumer.

3.
ENFORCEMENT ACTION
3.1
To achieve its objective, the Council accepts that enforcement action will be necessary.  Informal action, be it verbal warnings, or the issue of written warnings or formal action, i.e. statutory notices, or prosecution, will be primarily based upon an assessment of risk to public health.  In this context, "risk" is the probability of harm to health occurring due to non-compliance with Food Safety Law.

3.2 The Council supports all specific guidance on enforcement action contained in the Food Law Code of Practice issued under Article 39 of the Food Safety (NI) Order 1991 and Regulation 22 of the Food Hygiene Regulations (NI) 2006, LACORS Guidance Notes and any other policies or procedures agreed by the Council.

3.3 The Council will adhere to the Memorandum of Understanding agreed between CEHOG and the Local Better Regulation Office (LBRO), which is based on the principles contained within the Regulatory Enforcement and Sanctions Act 2008,whereby the Council will consult with the Food Businesses Primary Authority, where a Primary Authority Partnership has been established before proceeding with legal action.

3.4 This policy is binding on all enforcement decisions made by officers authorised by the Council.  Any departure from the policy must be exceptional, capable of justification and be fully considered by the Assistant Director of Environmental Services (Environmental Health)/Environmental Health Manager/Environmental Services Committee before the decision is taken, unless it is considered that there is significant risk to the public in delaying the decision.

3.5 The Council accepts that all authorised officers must be fully acquainted with the requirements of this policy and to this end the Council commits itself to initial and ongoing training considerations as may be necessary.

4.
DECISION MAKING/AUTHORISATIONS
4.1 
The Assistant Director of Environmental Services (Environmental Health) has delegated power to make decisions on all prosecutions.

4.2
The service of hygiene emergency prohibition notices, hygiene improvement notices and all other enforcement notices relating to food is the responsibility of the appropriately authorised Environmental Health Officers

4.3 In deciding whether to prosecute, the Council accepts that it will be guided by the Food Law Code of Practice issued under Article 39 of the Food Safety (NI) Order 1991 and Regulation 22 of the Food Hygiene Regulations (NI) 2006.

4.4 All evidence will be gathered in line with the requirements with the Police and Criminal Evidence Order Article 6 and Code E and information will be disclosed in accordance with Section 22 of the Criminal Procedures Investigation Act 1996
5.
ENFORCEMENT OPTIONS
5.1
The Council recognises and affirms the importance of achieving and maintaining consistency in its approach to making all decisions, which concern food safety enforcement action including prosecution.

5.2
To achieve and maintain consistency, the Council will follow the guidance in statutory Codes of Practice, LBRO principles in respect of Primary Authorities, LACORS Circulars and advice offered in relation to LACORS Home Authority Principle where appropriate.

5.3.1 In considering enforcement needs which may be inconsistent with, contrary to or unclear from any advice already available, the Council will in the first instance consult with any relevant Primary Authority and with the Northern Ireland Food Liaison Group (NIFLG) through the appropriate Group officer.   NIFLG will also consider matters of national significance and refer these as appropriate to LACORS in the interests of ensuring consistent enforcement.

5.4
Informal Action
The Council recognises informal action as one means to secure compliance with Food Law.  In this context, informal action includes offering advice, verbal warnings and requests for action, the use of letters and the issue of food hygiene inspection reports, including those generated on premises following an inspection.

5.4.2
Informal action should be considered in any of the following circumstances: -

*
the act or omission is not serious enough to warrant formal action

*
from the Food Business Operators past history, it can be reasonably expected that   informal action will achieve compliance

*
confidence that the Food Business Operator management involvement is high

*
the consequences of non-compliance will not pose a significant risk to public health

* 
in all circumstances where the Food Law Code of Practice issued under Article 39 of the Food Safety  (NI) Order 1991 and Regulation 22 of the Food Hygiene Regulations (NI) 2006 suggest that informal action may be an appropriate action.

5.4.3
The authorised officer will ensure that inspection reports will be issued following all programmed inspections even in those circumstances where conditions at the time of inspection are satisfactory.  The content of such reports will be as directed in the Food Law Code of Practice 

5.4.4
The Council recognises the importance of clear differentiation between legal requirements and matters, which are recommended as good hygiene practice in all written or verbal advice given to food businesses.

5.5
Hygiene Improvement Notices
5.5.1
The Council recognises that authorised officers of the Council may serve Improvement Notices.  The Council considers that Hygiene Improvement Notices are appropriate where one or more of the following criteria apply: -

(
there are significant contraventions of legislation

(
there is a lack of confidence in the proprietor or enterprise to respond to an informal approach

(
there is a history of non-compliance with informal action


(
standards are generally poor with little management awareness of statutory requirements 

(
the consequences of non-compliance could be potentially serious to public health although it is intended to prosecute, effective action also needs to be taken as quickly as possible to remedy conditions that are serious or deteriorating.

5.5.2
Hygiene Improvement Notices issued by officers of the Council should, in general, be related to a risk to health.  It is not; for example, appropriate to issue Hygiene Improvement Notices for minor technical contraventions.

5.5.3
Only officers specifically authorised to do so may serve Hygiene Improvement Notices on behalf of the Council.

5.5.4
The Council accepts all relevant guidance in statutory Codes of Practice and LACORS Guidance Notes on the use of statutory notices.

5.5.5 The Council accepts that a Hygiene Improvement Notice is a legal document and as such it confirms that failure to comply with a Hygiene Improvement Notice will in general result in court proceedings.  The Council accepts that other bodies such as home, originating and primary authorities will be advised of the proposed formal action taken by the Council.

5.6
Hygiene Emergency Prohibition Notices
5.6.1
The Council accepts that from time to time the service of Hygiene Emergency Prohibition Notices may be necessary but only in one or more of the following circumstances:

(
the consequences of not taking immediate and decisive action to protect public health would be unacceptable

(
an imminent risk to injury to health can be demonstrated.  This might include evidence from relevant experts, including a food analyst or food examiner

(
the guidance criteria, specified in the relevant statutory Code of Practice, concerning the conditions where prohibition may be appropriate, are fulfilled

(
there is no confidence in the integrity of an unprompted offer made by a proprietor voluntarily to close premises or cease the use of any equipment, process or treatment associated with the imminent risk

(
a Food Business Operator/Food Business proprietor is unwilling to confirm in writing his/her unprompted offer of a voluntary prohibition

5.6.2 Only officers specifically authorised to do so may serve Hygiene Emergency Prohibition Notices for the Council.  The Council further recognises the need for such officers to have considerable experience in a variety of food safety enforcement situations.

5.6.3 The Council accepts the guidance on Hygiene Emergency Prohibition Notices contained in the Code of Practice on Prohibition Procedures.

The Council recognises that other bodies such as home, originating and primary authorities will require to be advised of formal action taken by the Council and its outcome. 

Expert advice will be sought where the process or treatment requires specialist knowledge or qualifications to establish that the health risk conditions above are met.
5.7 
Remedial Action Notices
In respect of product specific establishments subject to approval under Regulation 853/2004 the option to serve Remedial Action Notices, in addition to the other enforcement options available. The service of a Remedial Action Notice allows for the prohibition on the use of equipment or any part of the establishment, the cessation or reduction of activities, or the detention of food of animal origin for the purposes of examination.

5.7.1
Circumstances, which might lead to the issue of a Remedial Action    Notice, include:               

· the failure of any equipment or part of an establishment to comply with the

requirements of the “Hygiene Regulations”

· the need to impose conditions upon or the prohibition of the carrying on of any process breaching the requirements of the regulations or hampering adequate health inspection in accordance with the Regulations;

· where the rate of operation of the business is detrimental to its ability to comply with the Regulations

5.7.2 
Circumstances that might lead to the issue of a Detention Notice include;

· where there are indication or suspicions that food is unsafe because of breaches of the requirements of the Hygiene Regulations.

Only a specifically authorised officer with detailed knowledge of enforcement in approved establishments will sign a Remedial Action Notice. These officers should have received additional training in order to allow them undertake inspections of these premises.

As soon as the officer is satisfied that the matters specified in the Remedial Action Notice have been complied with or, in respect of Detention Notices, where the food has been found not to be unsafe, they will issue a notice of withdrawal.

5.7 Voluntary Closure
There are occasions where an authorised officer is satisfied that conditions within a premises merit the use of emergency prohibition procedures but where the proprietor of the food business offers to close voluntarily until the health risk is removed.

These offers can be accepted in the following circumstances:

· the authorised officer is satisfied that there is no likelihood of the premises being used as a food business, or of the use of equipment, or of a process without the express agreement of this authority

·  the offer to close and its acceptance must be fully documented and signed by the proprietor of the food business and by specifically authorised officers as for a Hygiene Emergency Prohibition Notice

·  the person making the offer of closure is aware that in closing voluntarily they are giving up their right to compensation for unjustified action contained in formal emergency prohibition notice procedure.

5.9 Revocation of Product Specific Approvals 

Food businesses that produce process or export foods containing meat, poultry, dairy and egg products, which are not takeaway foods, for sale in a retail shop have to be officially approved before they can trade. These premises are subject to the same enforcement procedures as outlined in this

Policy but in addition will have their approval to trade withdrawn if they have been made the subject of a prohibition order or hygiene emergency prohibition order and have effectively ceased to trade.

5.10 Seizure or Detention of Food

If upon inspection of any food intended for human consumption an officer has

reasonable grounds for suspecting that food does not satisfy food safety requirements for reasons of hygiene or can certify that it has not been produced, processed of distributed in compliance with the relevant regulations they may detain and/or seize the food. Only specifically authorised environmental health officers will be able to seize or detain food and this will only happen, unless circumstances require immediate action, after discussion with the owner or person in charge of the food and if appropriate with the manufacturer.

In certain circumstances, it may be appropriate, in order to remove unsound, unfit or poor quality food from circulation, to facilitate the voluntary surrender of food from a food business operator. In these cases, an authorised officer from the Department will supervise the removal and destruction of such food and will issue written confirmation of its disposal. It is the responsibility of the owner of the food to make arrangements with Technical Services for the provision of the required transport.
5.12
Prosecution
5.12.1
In general, the Council will restrict prosecution to those persons who blatantly disregard the law, refuse to achieve even the basic minimum legal requirements, often following previous contact with the Council, and who put the public at serious risk.

5.12.2
The circumstances which are likely to warrant prosecution may be characterised by one of the following: -

(
where the alleged offence involves a flagrant breach of the law such that public health, safety or well-being is or has been put at risk

(
where the alleged offence involves a failure by the suspected offender to correct an identified serious potential risk to food safety having been given a reasonable opportunity to comply with the lawful requirements of an authorised officer

(
where the offence involves a failure to comply in full or in part with the requirements of a statutory notice

(
where there is a history of similar offences relating to risk to public health

where there has been previous use of informal action that has not secured compliance in relation to similar offences

5.12.3
Before proceeding with a prosecution, the Council must be satisfied that there is relevant, admissible, substantial and reliable evidence that an offence has been committed by an identifiable person or company.  The Council must be satisfied that there is sufficient evidence to provide a realistic prospect of conviction.  The Council must also be satisfied that it is in the public's interest to prosecute and in this context it will consider guidance contained in the Code for Crown Prosecutors.

In deciding on whether to prosecute, the Council will take into account all the factors in the Food Law Code of Practice and LBRO guidance.

The Council notes that a court must impose a Prohibition Order following certain convictions if it is satisfied that there is a risk of injury to health.  The authorised officers of the Council will be required to make available to the court all information necessary for the court to come to an appropriate decision regarding the existence of a risk of injury to health.

5.12.4
The Council recognises that other bodies such as home, originating and primary authorities will require to be advised of prosecutions taken by the Council and their outcome.

5.13
Formal Cautions
5.13.1
The Council notes that the Food Law Code of Practice issued under Article 39 of the Food Safety (NI) Order 1991 and Regulation 22 of the Food Hygiene Regulations (NI) 2006 Food Law Code of Practice advises that Councils should consider issuing a formal caution as an alternative to prosecution.

5.13.2
The Council notes the current Home Office advice, which states that the purpose of the formal caution is: -

(
to deal quickly and simply with less serious offences

(
to divert less serious offences away from the courts

(
to reduce the chances of repeat offences

5.13.3
In relation to food offences, the cautioning officers for the Council will be the Assistant Director of Environmental Services (Environmental Health), the Environmental Health Manager (Food Control) and any other senior officer who may be so authorised by the Council on the recommendation of the Assistant Director of Environmental Services (Environmental Health).

5.13.4
The Council accepts that the following conditions should be fulfilled before a caution is administered:

(
there must be evidence of the suspected offender's guilt sufficient to give a realistic prospect of conviction

(
the suspected offender must admit the offence

(
the suspected offender must understand the significance of a formal caution and give an informed consent to being cautioned

5.13.5
Where a person declines the offer of a formal caution, the Council will consider taking alternative enforcement action.  This will usually take the form of prosecution.

The Council recognises that other bodies such as home and originating authorities will require to be advised of formal cautions taken by the Council and their outcome.

5.14 
Council Owned Premises
Whilst it’s not usually the norm for enforcement agencies to inspect their own functions, this is the case in respect of food enforcement within council owned premises. Inspections are undertaken by the councils’ food safety officers and council owned premises are expected to register and meet the same standards as other premises. Where contraventions of the regulations are found the Chief Executive and relevant department head will be advised in writing without undue delay.

6.0      APPEALS
Anyone who feels that this policy was not adhered to may appeal through the mechanisms provided for in the Councils Complaint Procedure
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